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UNITED STATES DISTRICT COURT 

SOUTHERN DISTRICT OF FLORIDA 

 

CLASS ACTION CASE NO. 1:16-CV-23409 

 

STEVEN MICHAEL COX, individually and  

on behalf of those similarly situated, 

 

  Plaintiff, 

 

vs. 

 

PORSCHE FINANCIAL SERVICES, INC., 

 

  Defendant. 
_________________________________________/ 

 

PLAINTIFF’S UNOPPOSED MOTION FOR PRELIMINARY CLASS SETTLEMENT 

APPROVAL AND TO APPROVE NOTICE PURSUANT TO RULE 23(e) 

Pursuant to FED. R. CIV. P. 23(e)(1) and the Settlement Agreement between the Parties, 

Plaintiff and Class Representative Steven Cox, on behalf of himself and the certified Class, 

requests this Court’s preliminary approval of the class action Settlement, and notice thereof, as set 

out herein. Defendant does not oppose this Motion.   

I. FACTUAL AND PROCEDURAL BACKGROUND 

In August 2016, Plaintiff Steven Cox initiated this class action on behalf of himself and all 

“persons who leased a Porsche vehicle in Florida through the standard form Porsche Financial 

Services, Inc. Motor Vehicle Lease Agreement and, as part of the transaction, traded in a vehicle 

with a positive monetary value that was not properly credited as a Capitalized Cost Reduction.”1 

The central claim that the Court certified for trial under Florida’s Deceptive and Unfair Trade 

 
1 The Court certified this “Overcharge Class” quoted above and it remains certified for trial. (ECF 

No. 216; see also ECF No. 223 modifying the class definition). The Court also certified an 

“Inaccurate Disclosure Class,” but Plaintiff failed to meet the numerosity requirement under Rule 

23 when challenged by Porsche’s motion to decertify the Class. (Order, ECF No. 320).    
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Practices Act, Fla. Stat. §§ 501.201, et seq., concerns allegations that Defendant Porsche Financial 

Services accepted and profited from standard form Porsche Financial Services, Inc. Motor Vehicle 

Lease Agreements in Florida that allegedly overcharged lessees rent and taxes in their single 

payment leases because their trade-in equity was not applied as a capitalized cost reduction; an 

allegedly lawful lease calculation would have reduced each Class Member’s rent charge and taxes, 

and therefore the total obligation under their single-payment leases.    

After nearly five years of hard-fought litigation and an imminent trial, the Parties settled. 

(Settlement Agreement, attached). Prior to the Settlement, the Parties engaged in extensive 

discovery, motion practice, and trial preparation that included: written discovery, numerous 

discovery hearings, 8 depositions, class certification (including Porsche’s Objection to the R&R 

and its Motion to Decertify), three motions for summary judgment (two by Porsche plus its 

Objection to the R&R, and one by Plaintiff plus his Motion to Reconsider), two mediations (one 

with a private mediator and the other with Judge Louis), expert disclosures, and Pre-trial practice.2 

Jury selection and trial were all that remained before the Parties settled. 

The Court certified the “Overcharge Class”3 for trial over Porsche’s Objection, and 

approved notice to the Class which is substantially the same form and method of notice that 

Plaintiff seeks here. (See ECF No. 223;  Tilghman Decl., attached). No Class Member opted out 

or otherwise intervened pursuant to notice. (Tilghman Decl. ¶ 10). Now, notice of the Settlement 

to the exact same “Overcharge Class” will be substantially the same form and method of notice 

 
2 The efforts of Class Counsel in obtaining the Settlement are summarized in the attached 

Declaration of Class Counsel Ryan Lutz, attached. Additional detail will be presented at Final 

Approval in support of the requested Attorneys’ Fee as provided in the Settlement.  

3 (ECF No. 216; see also ECF No. 223 modifying the class definition and approving notice). 

Case 1:16-cv-23409-DPG   Document 329   Entered on FLSD Docket 07/09/2021   Page 2 of 17



 

3 

that the Court already approved—direct mailed notice to every Class Member, which is clearly the 

“best notice that is practicable under the circumstances.” FED. R. CIV. P. 23(c)(2)(B).       

II. THE SETTLEMENT 

The Settlement provides the best possible recovery for the Class, even at trial. Each Class 

Member will receive a monetary recovery of 100% of the overcharges alleged by Plaintiff—that 

is, 100% of the damages Plaintiff intended to prove at trial. The monetary payments to each Class 

Member will range from $280.92 to $8,828.27, with an average of $3,736.14, depending on the 

terms of each Lease Agreement, and, specifically, the amount of equity in each Class Member’s 

trade-in vehicle. (Settlement Agreement § 3.1). (See Damage Calculation provided at ECF No. 

241-4, Expert Report of Rustin T. Yerkes; payment amounts calculated at Plaintiff’s Trial Exhibit 

No. 8). The total monetary payments to the Class consisting of 80 Members will be $298,891.34. 

Id. The settlement also requires Porsche to pay for Notice and Settlement Administration,4 pay 

reasonable attorney fees—well below Class Counsel’s lodestar—up to $1,500,000, and pay 

expenses up to $100,000, which is less than the actual expenses incurred by Class Counsel who 

prosecuted this case. (Lutz Dec., ¶ 36). The Settlement will also conserve the Court’s valuable 

resources by eliminating the need for a trial and a lengthy appellate process. Under no 

circumstances will any of the funds revert to Defendant. The Settlement is without a doubt fair, 

reasonable, and adequate, and it avoids the risks of trial and delays of further protracted litigation 

and appeals. 

  

 
4 Up to $5,000. 
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III. THE COURT SHOULD GRANT PRELIMINARY APPROVAL AND APPROVE 

NOTICE TO THE CLASS. 

 

Pursuant to the Settlement Agreement, Plaintiff files this Unopposed Motion for 

Preliminary Settlement Approval and to Approve Notice and respectfully requests that the Court 

issue an order: (1) preliminarily approving the settlement detailed in the Settlement Agreement 

(“S.A.”) attached to this motion; (2) approving as to form and content the Mailed Notice 

(Settlement Agreement, Exhibit “A”); (3) directing the mailing of the Notice by first class mail to 

the Class Members; (4) setting a deadline of October 14, 2021 for all requests for exclusion (or 

opt-out requests); (5) setting a hearing for final approval of the Settlement on October 28, 2021;  

(6) setting a deadline for Plaintiffs’ motion for final approval on September 28, 2021; and (7) 

setting a deadline for objections on October 14, 2021. 

The Parties’ proposed order preliminarily approving the Settlement is attached to the 

Settlement Agreement as Exhibit “B.” 

A. The Court Should Grant Preliminary Approval. 

  1. Statement of Law 

 As the Eleventh Circuit recently reiterated in the class action context, “settlements are 

‘highly favored in the law’ because ‘they are a means of amicably resolving doubts and 

uncertainties and preventing lawsuits.” In re Equifax Inc. Customer Data Sec. Breach Litig., 2021 

WL 2250845, at *1 (11th Cir. 2021) (citations omitted). This is especially true here where “absent 

the settlement, the class action could have faced serious hurdles to recovery, and now the class is 

entitled to significant settlement benefits that may not have even been achieved at trial.” Id. 

“Settlements also save the bench and bar time, money, and headaches. See 4 Newberg § 13:44 

(‘The law favors settlement, particularly in class actions and other complex cases where 
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substantial resources can be conserved by avoiding lengthy trials and appeals.’). As such, there is 

a ‘strong judicial policy favoring settlement.’” Id. at 15 (citation omitted).  

 Rule 23(e) requires the district court to ensure the settlement is “fair, reasonable, and 

adequate.” Id. at *8 (citing Fed. R. Civ. P. 23(e)(2)). Under the recent 2018 amendments to Rule 

23(e)(2), the Court now considers the following factors to determine whether the settlement is fair, 

reasonable, and adequate: 

(A) the class representatives and class counsel have adequately represented the 

class; 

(B) the proposal was negotiated at arm’s length; 

(C) the relief provided for the class is adequate, taking into account: 

 (i) the costs, risks, and delay of trial and appeal; 

 (ii) the effectiveness of any proposed method of distributing relief to the 

 class, including the method of processing class-member claims; 

 (iii) the terms of any proposed award of attorney’s fees, including timing  

 of payment; and 

 (iv) any agreement required to be identified under Rule 23(e)(3); and 

(D) the proposal treats class members equitably relative to each other. 

 

Fed. R. Civ. P. 23.  

 Prior to the Amendment, the Eleventh Circuit set forth six factors known as the Bennett 

Factors that courts within this Circuit use to determine whether a proposed settlement is fair, 

adequate, and reasonable: “‘(1) the likelihood of success at trial; (2) the range of possible recovery; 

(3) the point on or below the range of possible recovery at which the settlement is fair, adequate 

and reasonable; (4) the complexity, expense and duration of litigation; (5) the substance and 

amount of opposition to the settlement; and (6) the stage of the proceedings at which the settlement 

was achieved.’” In re Blue Cross Blue Shield Antitrust Litig., 2020 WL 8256366, at *15 (N.D. AL. 

2020) (citing Bennett v. Behring Corp., 737 F.2d 982, 986 (11th Cir. 1984)). “Because these factors 

overlap, it is appropriate to address them together, in combination.” Id. at *15 (citing In re 

Checking Account Overdraft Litig., 2020 WL 4586398, at *9-10 (S.D. Fla. Aug. 10, 2020)). 
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 The standard for granting preliminary approval is not as stringent as final approval: 

Although a court need not make a final determination of the fairness, 

reasonableness, and adequacy of the proposed settlement at this stage of the 

proceedings, it must make a preliminary finding that the proposed settlement is 

sufficiently fair, reasonable, and adequate on its face to warrant presentation to the 

class members. See William B. Rubenstein, Newberg on Class Actions § 11:25 (4th 

ed.) (citing The Manual for Complex Litigation § 30.41 (3d ed.)) (“If the 

preliminary evaluation of the proposed settlement does not disclose grounds to 

doubt its fairness or other obvious deficiencies ... the court should direct that notice 

under Rule 23(e) be given to the class members of a formal fairness hearing, at 

which arguments and evidence may be presented in support of and in opposition to 

the settlement.”). And, in light of the 2018 amendments to Rule 23, the court must 

gather as much information about the settlement possible, and then carefully and 

rigorously assess it. 

 

In re Blue Cross Blue Shield Antitrust Litig., 2020 WL 8256366 at *14. As a Court within this 

district recently found regarding preliminary approval:  

At the preliminary approval stage, the Court’s task is to evaluate whether 

the Settlement is within the “range of reasonableness.” 4 Newberg 

on Class Actions § 11.26. “Preliminary approval is appropriate where the 

proposed settlement is the result of the parties’ good faith negotiations, there are no 

obvious deficiencies and the settlement falls within the range of reason.” Smith v. 

Wm. Wrigley Jr. Co., No. 09-CV-60646, 2010 WL 2401149, at *2 (S.D. Fla. Jun. 

15, 2010). Settlement negotiations that involve arm's length, informed bargaining 

with the aid of experienced counsel support a preliminary finding of 

fairness. See Manual for Complex Litigation, Third, § 30.42 (West 1995) (“A 

presumption of fairness, adequacy, and reasonableness may attach to a 

class settlement reached in arm’s-length negotiations between experienced, 

capable counsel after meaningful discovery.”) (internal quotation marks omitted). 

 

Ferron v. Kraft Heinz Foods Co., 2021 WL 1617911, at *4 (S.D. Fla. 2021). See also Exum v. 

Nat'l Tire & Battery, 2020 WL 1670997, at *7 (S.D. Fla. Apr. 6, 2020) (“Where [ ] the proposed 

settlement is the result of serious, arms-length negotiations between the parties, has no obvious 

deficiencies, falls within the range of possible approval, achieves favorable outcomes for plaintiffs 

and the class, and does not grant preferential treatment to plaintiffs or other segments of the class, 

courts generally grant approval.”).   

  2. Analysis 
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 Here, there can be no credible dispute that that the settlement is “fair, reasonable, and 

adequate,” because each Class Member will be entitled to a recovery of 100% of their actual 

damages and avoid the uncertainties of trial and delays caused by a lengthy appellate process. The 

Court has already approved the adequacy of the Class Representative and Class Counsel to 

represent the Class. (ECF No. 203, p.; 12) (“Accordingly, the undersigned finds that Plaintiff has 

demonstrated his adequacy to represent both classes. … Plaintiff’s counsel similarly is adequate 

to represent the interests of the classes, a conclusion that Defendant does not challenge.”). There 

was no fraud or collusion and the Settlement was negotiated at Arm’s Length after two mediations 

and on the eve of trial. (Lutz Dec. ¶ 35). The Settlement provides immediate and substantial 

benefits to Class Members who could fare no better, not even at trial. Here, the “costs, risks, and 

delay of trial and appeal,” Fed. R. Civ. P. 23(e)(2)(C)(i), strongly support preliminary approval.” 

In re Blue Cross Blue Shield Antitrust Litig., 2020 WL 8256366, at *16 (N.D. Ala. 2020). 

 The Bennett factors also require a court to consider whether the “the case settled at a stage 

of the proceedings where class counsel had sufficient knowledge of the law and facts to fairly 

weigh the benefits of the settlement against the potential risk of continued litigation.” Id. Here, 

Plaintiff conducted extensive discovery, motion practice, pre-trial, and the Parties were set for trial. 

(Lutz Dec.). Thus, the factual record was sufficiently developed to allow Class Counsel to make a 

reasoned judgment as to the merits of the Settlement weighed against the risks of continued 

litigation. The risks of continued litigation are obvious—a loss at trial and the potential for a 

lengthy and costly appeal. Even more, the Settlement affords Class Members the highest range of 

recovery that could ever be achieved at trial. 

 The Settlement also treats Class Members “equitably relative to each other.” Fed. R. Civ. 

P. 23. It provides each Class Member the same relief—recovery of the alleged overcharges dollar 
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for dollar. The settlement also provides for distributing relief to the Class directly by check through 

first class mail, without the hassle of a claims process. 

 Under the Settlement, Class Counsel will apply to the Court for an attorney’s fee5 award 

of its reasonable lodestar not to exceed $1,500,000, and an award of expenses not to exceed 

$100,000. As Class Counsel will detail in its motion for Final Approval, Class Counsel’s lodestar 

and the actual expenses incurred to prosecute this case are far greater than what Class Counsel has 

agreed to accept to achieve this Settlement for the Class. (Lutz Dec., ¶ 36).  

 Here, Plaintiff achieved this Settlement through experienced and capable counsel after 

extensive, hard-fought, contentious litigation and serious arm’s length negotiations. It has no 

obvious deficiencies and provides for no preferential treatment, and it achieves the type of 

favorable outcome for the Class that would only a verdict at trial (and successful defense on appeal) 

could bring. The Settlement is without a doubt within the “range of reasonableness” necessary for 

the Court to determine that it is fair, reasonable, and adequate at the preliminary approval stage. 

See Ferron v. Kraft Heinz Foods Co., 2021 WL 1617911, at *4 (S.D. Fla. 2021); see also Exum v. 

Nat'l Tire & Battery, 2020 WL 1670997, at *7 (S.D. Fla. Apr. 6, 2020). 

 Rule 23 also requires that parties seeking approval of a class action settlement “identify[] 

any agreement made in connection with the proposal.” FED. R. CIV. P. 23(e)(3). Here, the 

 
5 “To encourage citizens to invoke the protections of FDUTPA and file actions under that statute, 

the Legislature has provided that a prevailing party in a FDUTPA action may recover reasonable 

costs and attorney’s fees from the nonprevailing party.” Diamond Aircraft Indus., Inc. v. 

Horowitch, 107 So. 3d 362, 367-68 (Fla. 2013) (citations omitted). “[T]he primary purpose of 

these fee-authorizing statutes is to encourage individual citizens to bring civil actions that enforce 

statutory policy.” Standard Guar. Ins. Co. v. Quanstrom, 555 So.2d 828, 833 (Fla.1990). The 

amount of attorneys’ fees awarded to a prevailing party under FDUTPA are not limited to the total 

amount recovered as damages. Instead, “[p]recluding class representation for holders of small 

claims whose attorney’s fees are limited by the amount of their individual damages dramatically 

undermines FDUTPA’s private enforcement mechanisms.” S.D.S. Autos, Inc. v. Chrzanowski, 976 

So. 2d 600, 608 (Fla. Dist. Ct. App. 2007).  
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Settlement also resolves Plaintiff’s remaining individual claim under the Consumer Leasing Act 

for a sum of $15,000. Plaintiff survived summary judgment on this claim, but it was not certified 

for class treatment at trial. (See ECF 320 decertifying the Inaccurate Disclose Class). Plaintiff Cox 

does not seek any “incentive award|” or any recovery other than $15,000 for the resolution of his 

CLA claim and his actual damages under FDUTPA (as will be provided to all other Overcharge 

Class Members).  

Finally, as consideration for the Settlement, the parties have also agreed that the 

“Settlement Agreement and the settlement that it documents shall not become effective unless the 

Court reconsiders and withdraws the opinions relating to class certification (Doc. 203 & 216) and 

the opinions relating to PFS’s motion for summary judgment (Doc. 190 & 202). The Class shall 

be certified in the Final Approval Order as a settlement class only.” (Settlement Agreement § 9.1).  

In place of these orders, Plaintiff requests a certification of the following settlement class 

pursuant to Rule 23(b): 

Persons who entered into a single-payment vehicle lease with a Florida Porsche 

dealer through the standard form PFS Motor Vehicle Lease Agreement, which was 

assigned to PFS; and who, as part of the transaction, traded in a vehicle with a 

positive monetary value that was not credited as a Capitalized Cost Reduction. The 

Class only covers individuals whose leases either are outstanding or were 

terminated within four years before the filing of this action. 

 

(Settlement Agreement § 2.3). The Settlement Class definition varies from the prior certified 

Overcharge Class in form only, and these changes make the Settlement Class definition clearer 

and more objective. First, it clarifies for readers that the class includes only persons with “single-

payment” lease agreements. Second, it substitutes a prior reference to “defendants” with the 

clarification that the class leased vehicles through “the standard form PFS Motor Vehicle Lease 

Agreement.” Finally, the Settlement Class definition clarifies that recovery is available to any 

person who had “positive monetary value” in their trade-in “that was not credited as a Capitalized 
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Cost Reduction.” (Compare with Overcharge Class, ECF No. 320) (“not properly credited as a 

Capitalized Cost Reduction”).  

These changes have no effect on the scope of the class: this settlement class still includes 

every person in the certified Overcharge Class, and it does not include any class members who 

were not in the Overcharge Class. Because this Class has already been certified for trial (R&R at 

ECF No. 203; Adopted at ECF No. 216; certified class modified at ECF No. 320), Plaintiff will 

not rehash the requirements necessary under Rule 23(a) and (b) for class certification.  

B. Notice to the Class of the Settlement should be approved. 

 1. The Proposed Notice Plan.  

Pursuant to the Settlement, and consistent with FED. R. CIV. P. 23(c)(2) and principles of 

procedural due process, Plaintiff proposes that notice of the Settlement be provided via direct mail 

as described in the accompanying declaration of Settlement Administrator, L. Stephens Tilghman, 

detailing the notice plan. (Tilghman Decl., attached). This notice plan is substantially the same as 

the notice plan already approved by the Court. (Compare with ECF Nos. 221-1 through 221-3). 

With Defendant’s consent, Plaintiff has engaged Mr. Tilghman, an expert in the design and 

implementation of class action notices, to serve as Settlement Administrator and to design a plan 

for the dissemination of a class action notice to class members here. (See id.). Plaintiff further 

requests that the Court approve Mailed Notice submitted with this Motion and adopt and approve 

the method proposed below for Class Members to exercise their constitutional right to opt out of 

the Class. 

To carry out notice, each Class Member will be identified through Defendant’s records of 

each person who leased a Porsche vehicle in Florida through the standard form Porsche Financial 

Services, Inc. Motor Vehicle Lease Agreement and, as part of the single payment lease transaction, 
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traded in a vehicle with a positive monetary value that was not properly credited as a Capitalized 

Cost Reduction. Class Counsel will oversee the review of every Class Member’s lease agreement 

that meets the definition.  A list of the details of each lease agreement was previously submitted at 

Plaintiff’s Trial Exhibit No. 8. Each qualifying lease agreement will be evaluated for membership 

in the Class, and all those who fit within the Class definition will be included. The identities of 

each Class Member, including their social security numbers, addresses, and any additional 

identifying information, will then be provided to the Settlement Administrator. 

The Settlement Administrator will compile and verify the identities of Class Members; last 

known addresses; eliminate any known duplicative names and addresses, and send the mailed 

Notice as approved by the Court. (Tilghman Decl., ¶¶ 4-5). In preparation for the mailing of the 

Court-approved Notices to Class Members, the Settlement Administrator will run each Class 

Member’s provided address through the United States Postal Services (USPS) National Change of 

Address (NCOA) database and update the records with the information obtained through the 

NCOA search. (Id. ¶ 6). 

The Notice will be sent to each identified Class Member directly via First Class U.S. Mail. 

(Id. ¶ 7). The proposed Notice provides a toll-free line directed to Plaintiffs’ Counsel, where Cory 

Watson, P.C.’s internal call center will provide case information, respond to inquiries, and 

otherwise facilitate interaction between Class Members and Class Counsel. Further, the Mailed 

Notice will identify for Class Members a dedicated web address to access updates regarding the 

case and additional documentation, including the Settlement Agreement and Notice. 

Notice will also include short plain statements of general information about the case, advise 

Class Members of their legal rights, summarize Class Member’s options, and advise Class 
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Members of the material terms of the Settlement. (Settlement Agreement, Ex. A, Notice of 

Proposed Class Action Settlement). 

To opt out, Class Members need only personally sign and mail a letter to the Settlement 

Administrator (post-marked by the opt-out deadline) indicating their desire to be excluded and 

providing their contact information, lease agreement if available, and a specific statement of the 

intent to opt out of the Settlement. Class Counsel will also field any phone calls to answer questions 

about opt-outs and otherwise inform Class Members of their rights. Class Counsel will also 

forward any received opt-out requests to the Settlement Administrator for exclusion. The deadline 

for opt-out requests will be included on the Mailed Notice and Plaintiff requests that the Court set 

an opt-out deadline for October 14, 2021. 

To object, Class Members need only provide to Counsel for the Parties the same 

information required to opt-out, and identify each specific reason for the objection (including any 

evidence and support), provide a list of objections to any class action settlement in the previous 

five (5) years, and disclose whether such objector intends to appear at the Final Fairness Hearing. 

(Ex. A, Notice of Proposed Class Action Settlement). Plaintiff respectfully requests that the Court 

set a deadline for objecting to the Settlement by October 14, 2021, and schedule a Final Fairness 

hearing on October 28, 2021. 

Class Members who remain in the Settlement will receive a check via first-class mail for 

the amount of their overcharges without a cumbersome claims process. In exchange, Class 

Members will release all claims for damages against Defendant and the dealerships who originated 

the leases based on the allegations of the operative complaint and the certified Class. (Settlement 

Agreement § 8; Ex. A, Notice of Proposed Class Action Settlement p. A-5). 
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Defendant will provide all notices required by CAFA, 28 U.S.C. § 1715(b), within 10 days 

of submission of this Motion. 

Once the Court approves the notice plan, the plan will begin almost immediately. The plan 

will provide Class Members with direct notice at least 60 days prior to the opt-out deadline and 

will give all Class Members ample time to review the notice and make an informed decision 

regarding participation in the case before the deadline to opt-out or object. 

 2. The Proposed Notice Plan Satisfies Rule 23(c)(2) and Due Process. 

Notice requirements are controlled by Federal Rule 23(c)(2), which states:  

(B) For (b)(3) Classes. For any class certified under Rule 23(b)(3)—or upon 

ordering notice under Rule 23(e)(1) to a class proposed to be certified for 

purposes of settlement under Rule 23(b)(3)—the court must direct to Class 

Members the best notice that is practicable under the circumstances, 

including individual notice to all members who can be identified through 

reasonable effort. The notice may be by one or more of the following: 

United States mail, electronic means, or other appropriate means. The 

notice must clearly and concisely state in plain, easily understood language: 

 

(i)  the nature of the action; 

(ii)  the definition of the class certified; 

(iii) the class claims, issues, or defenses; 

(iv) that a Class Member may enter an appearance through an attorney 

if the member so desires; 

(v) that the court will exclude from the class any member who 

requests exclusion; 

(vi) the time and manner for requesting exclusion; and 

(vii) the binding effect of a class judgment on members under Rule 

23(c)(3). 

 

FED. R. CIV. P. 23(c)(2) (emphasis added).   

Rule 23 provides that notice “must” be provided for classes certified under subsection 

(b)(3) or (e)(1). See Juris v. Inamed Corp., 685 F.3d 1294, 1317 (11th Cir. 2012) (“The rule itself 

does not require notice in Rule 23(b)(1) and (b)(2) class actions.”). To protect the rights of absent 
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Class Members, the Court must provide them with the best notice practicable when it certifies an 

“opt out” class. See Morgan v. Pub. Storage, 301 F. Supp. 3d 1237, 1261–62 (S.D. Fla. 2016) 

(quoting Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 811-12 (1985)). The “best notice 

practicable” is that which is “reasonably calculated, under all the circumstances, to apprise 

interested parties of the pendency of that action and afford them an opportunity to present their 

objections.” Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306 (1950).   

Courts are vested with broad discretion in fashioning an appropriate notice program. Eisen 

v. Carlisle & Jacquelin, 417 U.S. 156, 172-77 (1974). See Juris, 685 F.3d at 1317 (“Rule 23 allows 

courts to exercise their discretion to provide appropriate notice ‘to protect class members and fairly 

conduct the action.’”) (citations omitted). While the best notice practicable “requires that 

individual notice be sent to all Class Members who can be identified with reasonable effort,” there 

is no statutory or due process requirement that Class Members receive actual notice by mail or 

other means. Id. at 177. Rather, the notice given should have a reasonable chance of reaching a 

substantial percentage of the Class Members. Id. at 175-76; See also Juris, 685 F.3d at 1321; Id. 

(quoting 4 William B. Rubenstein et al., NEWBERG ON CLASS ACTIONS § 11:53 (4th ed. 2011) 

(“Thus, due process does not require actual notice, but rather a good faith effort to provide actual 

notice. Courts have consistently recognized that due process does not require that every class 

member receive actual notice so long as the court reasonably selected a means likely to apprize 

interested parties.”). Furthermore, “[n]otice to class members must ‘contain information 

reasonably necessary to make a decision to remain a class member and be bound by the final 

judgment or opt out of the action.’” Twigg v. Sears, Roebuck & Co., 153 F.3d 1222, 1227 (11th 

Cir. 1998) (quoting In re Nissan Motor Corp. Antitrust Litig., 552 F.2d 1088, 1105 (5th Cir. 1977)).  
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Here, the notice plan proposed by Plaintiff satisfies FED. R. CIV. P. 23(c)(2)—direct mailed 

notice to every Class Member—is clearly the “best notice that is practicable under the 

circumstances.” FED. R. CIV. P. 23(c)(2)(B). The form of Mailed Notice proposed by Plaintiff also 

satisfies the requirements enumerated in FED. R. CIV. P. 23(c)(2). The Mailed Notice attached to 

the Settlement Agreement as “Exhibit A” is written in plain language designed to be understood 

by Class Members. The Mailed Notice fully informs Class Members about the nature of the 

litigation and the defenses presented by Defendant Porsche Financial Services. It also explains 

who is included, and not included, in the class definition by making clear that Class Members are 

persons who entered a single payment lease with Porsche in Florida using a trade-in with positive 

equity and who did not have their trade-in equity credited as a Capitalized Cost Reduction. The 

Mailed Notice also explains that Class Members are only those persons whose leases are either 

outstanding or were terminated on or after August 8, 2012 (four years prior to the filing date of 

this action). 

The Mailed Notice form states that the Court will exclude from the class anyone who 

requests exclusion, and explains when and how members may elect to be excluded or object. The 

Mailed Notice also explains that a Class Member may enter an appearance through counsel and 

that a class judgment is binding on Class Members who do not opt out. Here, direct mailed notice 

to every Class Member is clearly the “best notice that is practicable under the circumstances.” FED. 

R. CIV. P. 23(c)(2)(B). 

 C. Conclusion. 

The Court should grant preliminary approval and direct notice as described herein. A copy 

of the Proposed Order granting preliminary approval and directing notice is attached to the 

Settlement Agreement as Exhibit B.      
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Date: July 9, 2021    Respectfully submitted,  

 

      /s/ F. Jerome Tapley   

F. Jerome Tapley (FBN 22066) 

Hirlye R. Lutz, III (Pro Hac Vice) 

Adam W. Pittman (Pro Hac Vice) 

      CORY WATSON, P.C.  

2131 Magnolia Avenue South 

Birmingham, Alabama 35205 

Tel: (205) 328-2200 

Fax: (205) 324-7896 

jtapley@corywatson.com 

rlutz@corywatson.com 

apittman@corywatson.com 

 

Ronald P. Weil (FBN 169966) 

WEIL SNYDER & RAVINDRAN, P.A. 

201 South Biscayne Boulevard, Suite 720 

Miami, Florida 33131 

T: (305) 372-5352 

F: (305) 372-5355 

rweil@weillawfirm.net 

 

      Attorneys for Plaintiff 
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CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that I have on this 9th day of July, 2021, electronically filed the 

foregoing PLAINTIFF’S UNOPPOSED MOTION FOR PRELIMINARY CLASS 

SETTLEMENT APPROVAL AND TO APPROVE NOTICE PURSUANT TO RULE 23(e) 

with the Clerk of Court using the CM/ECF system which will automatically send e-mail 

notification of such filing to the following attorneys of record listed on the service list below. 

 

/s/ F. Jerome Tapley    

F. Jerome Tapley (22066) 
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